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to qualify for admission to SBA’s 8(a)
Business Development Program.

[69 FR 29205, May 21, 2004]

§121.602 At what point in time must a
8(a) BD applicant be small?

A 8(a) BD applicant must be small for
its primary industry at the time SBA
certifies it for admission into the pro-
gram.

[61 FR 3286, Jan. 31, 1996, as amended at 69
FR 29206, May 21, 2004]

§121.603 How does SBA determine
whether a Participant is small for a
particular 8(a) BD subcontract?

(a) Self certification by Participant. A
8(a) BD Participant must certify that
it qualifies as a small business under
the NAICS code assigned to a par-
ticular 8(a) BD subcontract as part of
its initial offer including price to the
procuring agency. The Participant also
must submit a copy of its offer, includ-
ing its self-certification as to size, to
the appropriate SBA district office at
the same time it submits the offer to
the procuring agency. See §121.404 for
the time at which size is determined
for, and §121.406 for the applicability of
the nonmanufacturer rule to, 8(a) BD
procurements.

(b) Verification of size by SBA. Within
30 days of its receipt of a Participant’s
size self-certification for a particular
8(a) BD subcontract, the SBA district
office serving the geographic area in
which the Participant’s principal office
is located will review the Participant’s
self-certification and determine if it is
small for purposes of that subcontract.
The SBA district office will review the
Participant’s most recent financial
statements and other relevant data and
then notify the Participant of its deci-
sion.

(c) Changes in size between date of self-
certification and date of award. (1) Where
SBA verifies that the selected Partici-
pant is small for a particular procure-
ment, subsequent changes in size up to
the date of award, except those due to
merger with or acquisition by another
business concern, will not affect the
firm’s size status for that procurement.

(2) Where a Participant has merged
with or been acquired by another busi-
ness concern between the date of its
self-certification and the date of

§121.701

award, the concern must recertify its
size status, and SBA must verify the
new certification before award can
occur.

(d) Finding Participant to be other than
small. (1) A Participant may request a
formal size determination (pursuant to
§§121.1001 through 121.1009) with the
SBA Government Contracting Area Of-
fice serving the geographic area in
which the principal office of the Par-
ticipant is located within 5 working
days of its receipt of notice from the
SBA district office that it is not small
for a particular 8(a) BD subcontract.

(2) Where the Participant does not
timely request a formal size deter-
mination, SBA may accept the pro-
curement in support of another Partic-
ipant, or may rescind its acceptance of
the offer for the 8(a) BD program, as
appropriate.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000; 69 FR 29206, May 21,
2004]

§121.604 Are 8(a) BD Participants con-
sidered small for purposes of other
SBA assistance?

A concern which SBA determines to
be a small business for the award of a
8(a) BD subcontract will be considered
to have met applicable size eligibility
requirements of other SBA programs
where that assistance directly and pri-
marily relates to the performance of
the 8(a) BD subcontract in question.

[61 FR 3286, Jan. 31, 1996, as amended at 69
FR 29206, May 21, 2004]

SIZE ELIGIBILITY REQUIREMENTS FOR
THE SMALL BUSINESS INNOVATION RE-
SEARCH (SBIR) PROGRAM

§121.701 What SBIR programs are sub-
ject to size determinations?

(a) These sections apply to size sta-
tus for award of a funding agreement
pursuant to the Small Business Innova-
tion Development Act of 1982 (Pub. L.
97-219, 15 U.S.C. 638(e) through (k)).

(b) Funding agreement officer means a
contracting officer, a grants officer, or
a cooperative agreement officer.

(c) Funding agreement means any con-
tract, grant or cooperative agreement
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§121.702

entered into between any Federal agen-
cy and any small business for the per-
formance of experimental, develop-
mental, or research work funded in
whole or in part by the Federal Gov-
ernment. Such work includes:

(1) A systematic, intensive study di-
rected toward greater knowledge or un-
derstanding of the subject studied;

(2) A systematic study directed spe-
cifically toward applying new knowl-
edge to meet a recognized need; or

3) A systematic application of
knowledge toward the production of
useful materials, devices, and systems
or methods, including design, develop-
ment, and improvement of prototypes
and new processes to meet specific re-
quirements.

§121.702 What size standards are ap-
plicable to the SBIR program?

To be eligible for award of funding
agreements in the SBA’s Small Busi-
ness Innovation Research (SBIR) pro-
gram, a business concern must meet
the requirements of paragraphs (a) and
(b) below:

(a) Ownership and control. (1) An
SBIR awardee must (i) be a concern
which is at least 51% owned and con-
trolled by one or more individuals who
are citizens of the United States, or
permanent resident aliens in the
United States; or

(ii) Be a concern which is at least
51% owned and controlled by another
business concern that is itself at least
51% owned and controlled by individ-
uals who are citizens of, or permanent
resident aliens in the United States; or

(iii) Be a joint venture in which each
entity to the venture must meet the
requirements set forth in either para-
graphs (a)(1)(i) or (a)(1)(ii) of this sec-
tion.

(2) If an Employee Stock Ownership
Plan owns all or part of the concern,
SBA considers each stock trustee and
plan member to be an owner.

(3) If a trust owns all or part of the
concern, SBA considers each trustee
and trust beneficiary to be an owner.

(b) Size. An SBIR awardee, together
with its affiliates, not have more than
500 employees.

[69 FR 70185, Dec. 3, 2004, as amended at 71
FR 69183, Nov. 30, 2006]
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§121.703 Are formal size determina-
tions binding on parties?

Size determinations by authorized
SBA officials are formal actions based
upon a specific funding agreement, and
are binding upon the parties. Other
SBA opinions provided to funding
agreement officers or others, are only
advisory, and are not binding or ap-
pealable.

§121.704 When does SBA determine
the size status of a business con-
cern?

The size status of a concern for the
purpose of a funding agreement under
the SBIR program is determined as of
the date of the award for both Phase I
and Phase II SBIR awards or on the
date of the request for a size deter-
mination, if an award is pending.

[69 FR 29206, May 21, 2004]

§121.705 Must a business concern self-
certify its size status?

(a) A firm must self-certify that it
currently meets the eligibility require-
ments set forth in §121.702 of this title
or will meet those eligibility require-
ments on the date of award of a fund-
ing agreement for a Phase I or Phase II
SBIR award.

(b) A funding agreement officer may
accept a concern’s self-certification as
true for the particular funding agree-
ment involved in the absence of a writ-
ten protest by other offerors or other
credible information which would
cause the funding agreement officer or
SBA to question the size of the con-
cern.

(c) Procedures for protesting an
offeror’s self-certification are set forth
in §§121.1001 through 121.1009.

[61 FR 3286, Jan. 31, 1996, as amended at 69
FR 29206, May 21, 2004]

S1ZE ELIGIBILITY REQUIREMENTS FOR
PAYING REDUCED PATENT FEES

§121.801 May patent fees be reduced if
a concern is small?

These sections apply to size status
for the purpose of paying reduced pat-
ent fees authorized by Pub. L. 97-247, 96
Stat. 317. The eligibility requirements
for independent inventors and non-
profit organizations for the purpose of
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